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F
ACING A PEER-REVIEW process in which alleged clinical 
incompetence or serious behavior concerns are at 
issue can be terrifying for physicians. Careers can be 
truly threatened, as this process can result in a report 

to the National Practitioner Data Bank (NPDB)1 under the 
requirements of the Health Care Quality Improvement Act 
(HCQIA).2 According to the NPDB website, the intent of 
the legislation creating the NPDB is to “restrict the ability 
of incompetent physicians, dentists, and other health care 
professionals to move from state to state without disclosure 
or discovery of previous medical malpractice payment and 
adverse action history” (emphasis added). Any NPDB report thus 
makes if difficult — and in some instances impossible — to 
secure privileges to practice elsewhere, so the stakes in this 
process couldn’t be higher for the affected physician.

Previous legal updates provided an overview of the peer-
review process and identified when discrimination and/or 
retaliation claims can serve to pierce the confidentiality and 
immunity provided by the Minnesota peer-review statute.3 

This update focuses on potential remedies available to affected 
physicians when these claims aren’t present, but instead there 
are serious concerns about both the legitimacy of the concerns 
raised in the process, and, most significantly, whether the 
procedural safeguards intended to provide due process in 
peer review have been followed.

A healthcare organization forfeits immunity from legal 
claims otherwise provided under the Peer Review Statute 
if it is determined that the process has been motivated by 
malice.4 This has been defined by the Minnesota Court of 
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Appeals in the context of peer review as 
“nothing more than the intentional doing 
of a wrongful act without legal justification 
or excuse, or, otherwise stated, the willful 
violation of a known right.”5 

In Re: Peer Review Action involved a 
physician seeking to enjoin a hospital 
board’s effort to impose a 120-day suspen-
sion and five-year probationary period 
for “serious disruptive, demeaning and 
counterproductive behavior,” as determined 
by a peer-review process and procedural- 
review hearing.6

The district court issued the requested 
injunction, and the Court of Appeals 
affirmed, concluding that the hospital 
“intentionally, and repeatedly, violated its 
own established procedural safeguards” 
in the peer-review process.7 This included 
failing to meet with the physician to 
discuss his behavior (and provide him an 
opportunity to rectify it) before initiating 
the peer-review process, seeking to impose 
discipline, charging him with incidents 
which were unfairly old and treating him 
more harshly than others alleged to have 
behaved in a similar manner in the past. 
The hospital’s argument that none of the 
individuals involved in this process had ill 
will toward the physician but were simply 
trying to correct abusive behavior, was 
deemed by the court to be irrelevant, as 
the standard for assessing malice is objec-
tive, and repeatedly failing to abide by the 
hospital’s own established procedures in 
trying to address this behavior met this 
high standard.8 If similar circumstances 
have infected a peer-review process for 
any physician, extensive discovery may be 
permitted, as these circumstances represent 
evidence of malice.9 

Even in the absence of developing a 
record which could establish malice, 
physicians subject to peer review should 
understand that medical staff bylaws (and 
related credentialing or peer-review poli-
cies) can often be considered contractual 
rights, and failure to follow these policies 
to the letter can give rise to a claim for 
breach of contract.10 Therefore, even in the 
absence of evidence of malice, the recent 
Minnesota Supreme Court Avera Marshall 
decision suggests that contract liability 
could also be alleged when specific pro-
cedures are not followed in a peer review 
process, especially when these procedures 
are specified in the staff bylaws. 

Finally, if confidential information in 
the peer-review process is improperly 
shared with individuals outside that 
process (or is improperly placed into a 
physician’s personnel file) or individuals 
not involved in that process take prema-
ture adverse action against the physician, 
these circumstances can result in waiver 
of immunity/confidentiality and viable 
legal claims.11 

As the above material and past 
articles establish, a physician subject to 
peer review does not have to be terrified 
or feel entirely at the mercy of a “rigged” 
process. Potential legal challenges are 
available, and an effective, experi-
enced advocate can covert what could 
otherwise be a career-threatening cir-
cumstance into an opportunity to move 
into other practice opportunities with 
your ability to secure privileges intact. 

Future articles will further explore 
these and myriad other legal issues 
affecting medical professionals in 
greater detail. I intend this forum to 

be as “interactive” as possible, and 
welcome input on ideas for future topics 
from readers.
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